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DECI SI ON

SHANK, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (hereafter PERB or Board) on exceptions filed
by the Palo Verde Unified School District (hereafter District)
to the proposed decision (attached hereto) of the PERB
adm nistrative law judge (hereafter ALJ):. The ALJ found that
the District violated the Educational Enploynent Relations Act

(EERA or Act) section 3543.5(c)?! and, derivatively, (a) and

'EERA is codified at Governnent Code section 3540 et
seq. Unless otherwise indicated, all statutory references
herein are to the Governnent Code. Section 3543.5 provides, in
pertinent part, as follows:

It shall be unlawful for a public school
enpl oyer to:



(b), both by unilaterally inplenmenting, during negotiations for
the 1985-86 school year, a six-percent salary increase and by
adopting a resolution which, in the event of a strike called by
the Pal o Verde Teachers Association, CTA/ NEA (hereafter

CTA/ NEA), would affect working conditions.

The Board, after review of the entire record, finds the
ALJ's findings of fact to be free fromprejudicial error and
adopts themas its own. Wth the exceptions noted bel ow, we
are also in agreenent with and hereby adopt the concl usions of
law set forth in the ALJ's deci sion.

DI SCUSSI ON

The ALJ's proposed decision correctly concludes that the
si x-percent salary increase unilaterally inplenented by the
District while the parties were still negotiating for a
col l ective bargaining agreenent for the 1985-86 school year
viol ated EERA. W di sagree, however, with the finding and

conclusion of the ALJ that the resolution adopted by the

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enpl oyee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



District, at the same time as the six-percent increase, also
violates EERA for the follow ng reasons:

1. The adoption of the resolution was not charged.

A review of the charges filed by the CTA/ NEA and
incorporated by reference in the conplaint issued by the
Board's general counsel do not include any nention of the
resolution. Only the six-percent unilateral salary increase is
i ncl uded.

2. The resolution was not introduced in evidence.

The only reference to the resolution at the hearing before
the ALJ occurred during direct exam nation of Richard Roy,
menber of the District board, as follows:

Q (By M. Ruud) Do you recall the Board
taking action with respect to an energency
resolution dealing with substitute teachers
in the event of a strike?

A Yes, | do.

Q Dd the Board pass such a resolution?

A Yes, they did.

Q Wen?

A | believe it was Septenber 6th. It was a

day or two after that Septenber 4th
negoti ati on session.

The District excepted to a statenent contained in the ALJ's
proposed deci sion which reads as foll ows:

At the Septenber 6 neeting the Board al so
adopted an energency resolution as a



response to what it perceived as a
threatened strike. The Association alleged,
and the District did not dispute, that this
resolution, in the event of a strike, would
have unilaterally changed terns and
conditions of enploynment as the termis
defined in the Act. The exact wording of
such resolution was not placed into evidence
at the formal hearing in this case. (See
Proposed Decision at p. 13.)

As grounds for this exception the District states:
The District did not admt or otherw se
stipulate that the emergency resolution, in
the event of a strike, would unilaterally
have changed terns and conditions of
enpl oynent .

Since the resolution was not introduced in evidence and
since the record supports the District's contention that it
nei ther stipulated nor admtted to the content or effect of the
resolution, there is a conplete failure of proof with respect
to its contents or its inmpact in the event of a strike. W
further note that neither party nentioned or discussed the
resolution in their post-hearing briefs. Wthout the
resolution itself or nore evidence in the record that this
matter was fully litigated, the Board is sinply constrained
from determ ning whether it was inproper unilateral action by

the District or, conversely, an appropriate emergency response.

(Santa G ara Unified School District (1979) PERB Dec. No. 104).

We, therefore, reject all references to the resolution in the
proposed decision and adopt a new order consistent with this

Deci si on.



W would reiterate, however, that we expressly affirmthat
portion of the ALJ's proposed decision that finds the
si x-percent salary increase unilaterally inplenmented by the
District during negotiations to be a violation of EERA. The
Board has consistently held that "self-help" during
negotiations that concern matters within scope are a violation
of EERA and may be renedied by the filing of an unfair practice
charge with the Board by a party who believes negotiations are
not being conducted in good faith or, in the event of an actual
strike, the renedy may be a request to the Board for injunctive

relief (Conpton Unified School District (1987) PERB Order No.

| R-50) .
ORDER

Based upon the foregoing findings of fact, conclusions of
law and the entire record in this case, it is found that the
Pal o Verde Unified School District violated section 3534.5(c)
and, derivatively, (a) and (b) of the Educational Enpl oynent
Rel ati ons Act. Pursuant to Governnment Code section 3541(c), it
is hereby ORDERED that the Palo Verde Unified School District,
its governing board and its representative(s) shall:

A CEASE AND DESI ST FROM

1. Refusing to negotiate prior to the nodification of
subjects within the scope of representation, such as salary and

ot her working conditions.



2. Inposing or threatening to inpose reprisals,
discrimnating or threatening to discrimnate against, or
otherwise interfering with, restraining, or coercing enployees
because of their exercise of rights guaranteed by the Act.

3. Denying to the Palo Verde Teaches Associ ation,
CTA/ NEA, rights guaranteed to it by the Act.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO

EFFECTUATE THE PURPCSE OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

1. Negotiate, upon request of the Association, any
nodi fication of subjects within the scope of representation,
including the issue of any salary increase and/or nodifications
of working conditions.

2. Wthin thirty-five (35) days following the date
this Decision is no |longer subject to reconsideration, post at
all school sites and all other work |ocations where notices to
certificated enpl oyees are customarily placed copies of the
Noti ce attached hereto as an Appendi x. The Notice nust be
signed by an authorized agent of the District indicating that
the District will conply with the ternms of this Oder. Such
posting shall be maintained for a period of thirty (30)
consecuti ve workdays. Reasonable steps shall be taken to
insure that the Notice is not reduced in size, altered, defaced

or covered by any other material.



3. Upon issuance of this decision, witten
notification of the actions taken to conply with this O der
shall be nmade to the Los Angel es Regional Director of the
Publ i c Enpl oynent Rel ations Board in accordance with his
instructions. All reports to the Regional Director shall be

concurrently served on the Charging Party herein.

Chai rperson Hesse and Menbers Porter and Cordoba joined in this
Deci si on.



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-2248,
Pal o Verde Teachers Associ ation, CTA/NEA v. Palo Verde Unified
School District, 1n which alT parties had the right To
participate, 1t has been found that the District violated
Gover nnent Code section 3543.5(c) and, derivatively, sections
3543.5(a) and (b) when it unilaterally inplenented
nodi fications in salary without first negotiating such
nodi fications with the exclusive representative of its

enpl oyees.

As a result of this conduct, the District has been ordered
to post this Notice and it will:

A CEASE AND DESI ST FROM

1. Refusing to negotiate prior to the nodification of
subjects within the scope of representation, such as salary and
ot her working conditions.

2. Inposing or threatening to inpose reprisals,
discrimnating or threatening to discrimnate against, or
otherwise interfering wwth, restraining, or coercing enployees
because of their exercise of rights guaranteed by the Act.

3. Denying to the Pal o Verde Teaches Associ ati on,
CTA/ NEA, rights guaranteed to it by the Act.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ON DESI GNED TO
EFFECTUATE THE PURPOSE OF THE EDUCATI ONAL EMPLOYMENT

RELATI ONS ACT:

1. Negotiate, upon request of the Association, any
nmodi fication of subjects within the scope of representation,
including the issue of any salary increase and/or nodifications

of working conditions.

DATED:
PALO VERDE UNI FI ED SCHOOL DI STRI CT

By

Aut hori zed Representative

TH'S IS AN OFFICI AL NOTICE. | T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY

MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

PALO VERDE TEACHERS ASSOCI ATI ON,

CTA/ NEA,
Case No. LA-CE-2248

PROPOSED DECI SI ON
(6/ 3/ 87)

Charging Party,
V.

PALO VERDE UNI FI ED SCHOOL DI STRI CT,

Respondent.

Appearances: Charles R Custafson, Esq., California Teachers
Associ ation, for the Palo Verde Teachers Associ ation, CTA/ NEA
At ki nson, Anderson, Loya, Ruud & Rono by Ronald C. Ruud, Esg.,
for the Palo Verde Unified School District.

Before: Allen R Link, Adm nistrative Law Judge
PROCEDURAL _HI STORY

On Septenber 25, 1985, the Pal o Verde Teachers Associ ati on,
" CTA/ NEA (hereafter Association or Charging Party) filed this
Unfair Practice Charge with the Public Enpl oynent Rel ations
Board (hereafter PERB or Board) against the Palo Verde Unified
School District (hereafter District or Respondent), alleging
viol ations of the Educational Enploynent Rel ations Act
(hereafter EERA or Act)?

The General Counsel of the PERB, after an investigation of
t he Charge, issued a Conplaint on Cctober 4, 1985. The

Conpl aint all eged viol ations of Governnent Code sections

1The Educational Employment Relations Act is codified at
section 3540 et seq. of the Govenmett Code. All section
references, unless otherwise indicated, are to the Government
Code.

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been

adopted by the Board.



3543.5(a), (b), (c) and (e).? On Cctober 23, 1985, the
District filed its Answer setting forth a nunber of affirmative
def enses.

An informal conference was held on Novenber 14, 1985, to
expl ore voluntary settlenent possibilities. As no settlenent
was reached, the formal hearing in this matter was held before
t he undersigned on February 3 and 4, 1986. Both parties were
given an opportunity to brief their respective positions. The
Association's closing brief was submtted on June 2, 1986.

1 NTRODUCT| ON

The parties were unable to agree to a 1984-85 collective

bar gai ni ng agreenent (hereafter CBA) and, after conpleting the

i npasse procedure and a post-factfinding bargaining session,

’Sect i ons 3543.5(a),-(b), (c) and (e) state:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enpl oyee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to nmeet and negotiate in
good faith with an exclusive representative.

» » - L] - L] - » * . L] L] * - * - L] *

(e) Refuse to participate in good faith in
the inpasse procedure set forth in Article 9
(conmmencing with Section 3548).

2



the District unilaterally, in May 1985, inplenented
nodi fications in both salary and working conditions.

The Association filed an Unfair Practice Charge whi ch was
di sm ssed by PERB's General Counsel. On May 24, 1985, the
Associ ation held a one-day strike. During the ensuing sunmer
nont hs the Associ ation held nmany neetings and engaged in the
outward mani festations of readying itself.for a strike at the
begi nning of the 1985-86 school year.

On August 15 and Septenber 4, 1985, schedul ed negotiating
sessions were held. No resolution of the issues was reached.
‘On Septenber 6, 1985, the District's governing board, in order
to defuse strike momentum wunilaterally inplenented a
si x-percent salary increase. At this sane neeting the
governi ng board adopted an energency resolution in response to
the threatened strike. This resolution unilaterally nodified
speci fied working conditions for the certificated enpl oyees,
but woul d be operative only in the event a work stoppage
occurred.

The Association conplains that the District, in both its
salary inplenentation and its passage of the emergency
resolution, violated the Act in that it unilaterally changed
terms and conditions of enploynent.

JURI SDI_CT1 ON

The parties stipulated to the Respondent being a public
school enployer and the Charging Party being an excl usive
representative within the neaning of section 3540.1 of the Act.

3



OF_FEACT

During the 1984-85 school year, the District and the
Associ ation failed to reach agreenent at the negotiations table
and proceeded through statutory inpasse procedures, including
the factfinding process. A factfinding report was issued on
May 17, 1985. On May 23, 1985, the parties nmet to consider the
factfinder's recommendati ons and no agreenent was reached. n
May 24, 1985, the Association called a one-day strike, after
which all unit nenbers returned to work for the bal ance of the
school year.

On May 29, 1985, the District's Board of Education
unilaterally inplemented both salary increases and other
changes in the teacher's work year. Such nodifications were
consistent with its last position at the negotiation table. In
response, the Association filed an Unfair Practice Charge
challenging the legality of these actions. The Charge was
di sm ssed by PERB's General Counsel who determned, after an
i nvestigation, that the unilateral nodifications were
per m ssi bl e. |

In early June 1985, the Association began preparations for
a strike to conmence at the beginning of the 1985-86 school
year. The new y-el ected Associ ation president, Robert Jeppson,
nmet, later that nonth, with state CTA representatives
Hall e Reising and Barbara Kerr at the Rodeway Inn in Blythe to
di scuss a possible 1985-86 strike. Robert Procko, a CTA field

representative, and Gerald Col cun, a local Association

4



representative, also attended the nmeeting during which
"financi al aspects" of a possible strike were discussed.

A June 5, 1985, newspaper article in the Palo Verde Tines
quot ed Jeppson, as foll ows:

Besi des voting the previous evening to go on
strike teachers also voted not to return to
the classroomthe next year if they did not
receive a contract that they consider
acceptable. Teachers reaffirmed that

comm tnent during the neeting Thursday
according to Bob Jeppson, association

presi dent.

Jeppson al so added that PVTA plans to step
up activities during the sumer if no
progress takes place in negotiations.
Activities can include preparing news

rel eases, picketing and circul ating
literature in neighborhoods to drumup
community support.

Jeppson acknow edged the accuracy of nost of this article,
but denied that a witten ballot strike vote had been taken
with regard to their return to the classroons at the beginning
of the 1985-86 school year.

The Associ ati on bought an advertisenent in the June 7, 1985,
edition of the Pal o Verde Tines, which included the follow ng
st at enent :

A strike vote for the fall of 1985 has not
been taken yet by the Palo Verde teachers.
However, teachers have voted to take all
actions necessary to prepare for the

l'i kel i hood that classroons will not open in
the fall unless teachers have a satisfactory
contract. Teachers will work hard to
negotiate a contract; they will conprom se
wher e necessary; but they do not want the
1985-86 school year to begin until the Palo
Verde Unified School District has changed
its priorities and begins to offer its

5



teachers the sane salaries and the sane
respect teachers receive in other school
districts.

The "contract” referred to was the prospective 1985-86
col l ective bargaining agreenent.

Toward the end of June, Superintendent Leanon E. Hanson
asked the Association to join wth himin starting negotiations
on the 1985-86 school year calendar. In response, the
Associ ation submtted a "Statenment” of its position which
i ncl uded the follow ng:

. all of the 1984-85/1985-86 issues
whi'ch were carried into Fact fi ndi ng but
whi ch are not yet settled. A nunber of
non- cal endar issues need to be settled
before it would be neaningful to discuss
such cal endar issues as which day teachers
will return for work for 1985-86.

No bargai ning sessions occurred during the nonths of June
and July 1985. On July 19, 1985, Association negotiator Scott
W seman sent a nmenorandumto unit nenbers giving notice of an
August 19, 1985, neeting. Wsenan's nmenorandum stated in part:

. we are doing all possible to neet with
the District to negotiate a satisfactory
contract before the start of the school
year, and at the same tine we are putting
the machinery in place for a strike so we'l|l
be ready if that's what it cones to.

The negotiations teamis asking the PVTA
president to hold a neeting of teachers on
Monday, August 19, at 9 a.m, in the high
school library. At that neeting, we expect
a vote to be taken either (1) to ratify a
1985-86 contract—+f we have negotiated one
by then, or (2) to begin a strike as of
August 20, or (3) to give up and accept
what ever the District wants to offer.



An August 2, 1985, article in the Palo Verde Tines quoted
Jeppson as confirmng the three alternatives set forth in
W seman' s nmeno.

Toward the end of July 1985, the Superintendent contacted
W seman to discuss "sunshining"” initial 1985-86 CBA proposals
and to begin negotiating the CBA for the upcom ng school year.
To expedite matters, because of the strike threat, Dr. Hanson
asked Wseman if the Association's "Statenent” of June 26, see
supra, could be treated as its initial proposal. W senan
eventual |y agreed, and that June 26 statenment, along with the
District's initial proposal, were "sunshined" on August 6. The
District's initial proposal contained a proposed increase in
the salary schedul e of six percent or, in the alternative, a
downward nodi fication in the health plan and an ei ght-percent
sal ary schedul e incréase. Odinarily, the Association submts
its proposal first and the District responds with its
counter-proposal after a public hearing on the Association's
proposal .

The first negoti ati ng session was held on August 15, 1985.
Attorney Ron Ruud and Ciff Hllis represented the District and
W seman, Jeppson and Jeanni e Webber served as the Association's
negotiating representatives. Mst of the session was spent
di scussing the issue of discipline. The District offered a
count er proposal on discipline, and Jeppson did not recall if
t he Associ ation offered any proposals beyond its June 26

"Statenent.”



The Association's nenbership neeting occurred, as
schedul ed, on August 19, 1985. The 1985-86 school year was
schedul ed to begin the next day. Approximately 60 of the 142
unit nmenbers attended the neeting. A vote was taken and it was
recommended that a work stoppage not take place at that tine.

I nstead, a resolution was passed instructing the negotiating
teamto continue negotiating until August 26, when another vote
woul d be taken.

At the August 19 neeting concern was expressed that there
was not sufficient support for a strike. At the tine, the
Associ ation was aware that the next negotiating session was not
schedul ed until Septenber 4, but the |eadership contenplated
ei ther schedul i ng another negotiations session and/or going
directly to various nenbers of the school board prior to
August 26. After the August 19 Associ ation neeting, Jeppson
went to the Superintendent with a counterproposal fromthe
Associ ation. The counterproposal included unresolved 1984-85
i ssues. The Superintendent, who was not on the D strict

bargai ning team declined to negotiate away fromthe table.

The next day, August 20, Jeppson sent an "update" to unit
menbers. |In part, this update read as foll ows:

A general teacher's neeting was held Monday
at 9 am in the H gh School library.
Teachers were given an update on the
progress (or lack of) of negotiations.
Teachers gave input on and asked questions
about many of the issues. After nuch

di scussion, a notion was nmade that teachers
wor k during the week of orientation and that
t hey neet Monday August 26th at 6:00 am in

8



the Hi gh School Library to decide what
further action to take. The notion was
passed unaninously. A Crisis Comittee
nmeeting was scheduled for later in the day.

Early in the afternoon, | net with

Dr. Hanson to present our conpromn se
proposal and to try to set up another
negoti ati ons session. He told ne that |
should just hold on to our proposal until we
could neet with M. Ruud. | asked himif we
could nmeet with himw thout M. Ruud and
Tom Brown present to try to settle a few of
the issues. He stated that he was not on
the District's Bargaining Team and did not
want to neet with us. He said that he would
call M. Ruud and then get back with me. |
gidkleave a copy of our proposal on his

esk.

Wiile | was talking to Dr. Hanson

Annani as Bowens (a Board Menmber) called and
wanted to know what teachers were planning
to do. | infornmed himthrough Dr. Hanson of
our intentions. Dr. Hanson seened surprised
and somewhat irritated that we would wait
until Mnday norning to make a deci sion on
whet her to strike that day.

During the orientation period between August 19

and 22, 1985, the Association distributed to all certificated

enpl oyees a two-page handout entitled "Teachers Strike?"

handout was prepared by President Jeppson and other |eaders of

the Association. A portion of that docunent reads as foll ows:

D d you know t hat:

. . . teachers' strike does not hurt students

(1) if the schools are closed during the strike;

(2) if students get their regular 180 days of
education after the strike is over; and

(3) if the schools are better because of the

tr

strike?

* * * *

. your teachers may strike Monday norni ng,
August 26, because they still do not have a
contract?

9



your teachers tried to negotiate this
summer but could not get the district to
negoti ate except for 6 hours on August 15?

. since June, the district has been preparing
for a strike instead of negotiating to
avoi d one?

Jeppson testified that the Association's "ideal" objective
was to close school without the strikers incurring any economc
l oss. This could be done by nmaking up any days |ost during the
strike at the end of the schedul ed school year.

On or about August 22, 1985, the Association distributed
anot her handout to its members which, after rem nding themto
attend the August 26 a.m neeting, stated, in pertinent part,
as foll ows:

. . .If you think a strike is necessary, you
will need to be there to vote for it. If
you want to give the District nore time you
need to be there to vote for that.

Everybody and every vote counts.

Approxi mately 60 teachers attended the August 26 neeting.
The strike issue was di scussed during the neeting along with
Jeppson's concern that there had not been an opportunity, at
t he August 15 negoti ations session, to negotiate over issues
for the 1985-86 school year.

Jeppson was concerned that the Association would be unabl e
to engage in a successful strike at that tine. Fewer than half
its unit nenbers showed up at the neeting. Even anong the 60
teachers who attended, there were various viewpoints as to the
appropriate course of action. 1In addition, there was a fear

the District had access to a larger than usual nunber of

10



substitutes because nearby school districts were not yet in
operati on.

At the August 26 neeting, a consensus devel oped that there
was insufficient nmonentumfor a strike at that time and that
another attenpt to reach agreenment should be made. However, in
the event of failure to reach agreenent, the possibility of a
strike action would be reviewed again at the end of Septenber.

The next negotiating session was held on Septenber 4,
during which the Association continued to demand sal ary
i ncreases on the order of 30 percent as well as concessions on
the old 1984-85 issues. Based upon these demands, which the
board perceived to be unrealistic, the board nenbers becane
convinced of the Association's intent to instigate a work
stoppage. Board Menber Richard Roy testified on this subject,
as foll ows:

Q Now, you testified that you perceived
that that proposal was in sonme respects
unreal i stic?

A Yes.

Q In what respects? |I'mtalking now about
— aski ng about your own perception as a
Board nenber

A Well, it was unrealistic primarily
because it continued to discuss the
previous year's settlenment which had
al ready been settled, and —

Q You nean the 1984-85 issues?

A Yes. Not just salary but SB-813 m nutes
and hours and those issues as well. And

therefore unrealistic in its salary
denmands because when you put the two
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together it was 31 sonething percent to

put on the scale or schedule. It was
unrealistic in many of the other demands
but | perceived those as unrealisnms which

are a part of the negotiation process.

Q But did you cone away fromthe
Sept enber 4 bargaining session with —
what were your perceptions about the
Association's intent to reach an
agreenent based upon their proposal of
August 19?

A | was convinced that there nmust be sone
other goal in mnd for the PVTA other
than to settle at any soon date in
negoti ati ons.

Q Wat was the other goal?

A That perhaps they were trying to get us
to reject their offer and thus give them
nore amunition for a strike.

Q Was it the perception of the Board that
the PVTA | eadership was nore interested
in fomenting a strike than reaching
agreenent at the table?

A Yes, | would say. It's a matter of
nmeasuri ng whet her they were nore than
this or that, but it seemed to us that
they certainly were preparing and
pl anni ng and seeking to gain nomentum and
backing for a strike.

M. Roy also testified, with regard to the unil ateral

sal ary i ncrease, as foll ows:
Q Wiy did the Board take that action?

A Well, the Board, as | understood it,
percei ved that by taking that action we
woul d be best serving our District and
t he educational needs of our Kkids.

W were convinced at that point that
further negotiations —well, the PVTA
was not realistic in their negotiating
procedures, were not, in a sense, at

12



| east in our perception, negotiating
towards solving their —agreeing to a
contract. W were under the threat of a
strike. The Board very nmuch felt that a
strike was inmmnent. |In fact, the Board
was surprised that we weren't already
under strike at that tine.

And we felt that if we could give the
teachers noney up front that A, that
woul d help to |essen the chance of a
strike, and B, it would give the teachers
money up front where if we stayed to our
policy of non-retroactivity which we had
agreed to in these negotiations they

woul dn't be the ones that would be
penal i zed by |ong, drawn-out negoti ations.

On Septenber 6, 1985, the board unilaterally inplenented
the six percent salary increase. This action had been
di scussed with the Association during the Septenber 4
negoti ati ons session, when the Respondent announced its intent
to continue negotiating over all issues with flexibility on
every subject except retroactivity. The 1985-86 salary offer
was eventually raised to ten percent (including the initial
Six percent) in later negotiating sessions.

At the Septenber 6 neeting the Board al so adopted an
enmergency resolution as a response to what it perceived as a
threatened strike. The Association alleged, and the D strict
did not dispute, that this resolution, in the event of a
strike, would have unilaterally changed terns and conditions of
enpl oynment as the termis defined in the Act. The exact
wor di ng of such resolution was not placed into evidence at the

formal hearing in this case.

13



Since early sumer, long before this energency resol ution
was enacted by the school board, Superintendent Hanson had been
preparing for the possibility of a strike. He net on a weekly
basis with principals to develop a strike plan, and ran
newspaper advertisenents for substitute teachers throughout the
sumer. He also conferred with admi nistrators in other
districts, developed special instructional materials and added
extra tel ephone lines. 1In order to arrange for adequate
security, the Superintendent was in contact with the California
H ghway Patrol, the Riverside County Sheriff's Departnent and
| ocal police. These strike preparation efforts were
ti me-consum ng and costly.

During Septenber and Cctober 1985, the Association
conmuni cated directly with individual board nenbers concerning
negoti ati ons issues.

Jeppson explained the Association's reasoning in going
directly to the individual Board nenbers as a basic right to
"1 obby" a public' body. Various witten materials on
negoti ations issues were sent directly to both the
Superi ntendent and the Board, although the Association was
aware of the Respondent's authorized negotiating team

| SSUES

D d the Respondent viol ate EERA sections 3543.5(a), (b),

(c) or (e) when it unilaterally inplemented a six-percent

salary increase and enacted the subject energency resol ution?
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CONCLUSI ONS OF LAW
A unilateral change in ternms and conditions of enploynent
within the scope of representation is a per se refusal to

negotiate. NRBvV. Katz (1962) 369 U.S. 736, 50 LRRM 2177.

PERB has long recognized this principle. Pajarq Valley Unjified

School District (1978) PERB Decision No. 51; San Mateo County

Community_College District (1979) PERB Deci sion No. 94.

A unilateral change is found when an enployer unilaterally
alters an established policy. That policy may be enbodied in a
col l ective bargai ning agreenent. ant _Joint Unio ' School
District (1982) PERB Debision No. 196. Wien a contract is
silent or anbiguous as to a policy, the existence of a
uni |l ateral change may be ascertai ned by exam ning past practice
or bargaining history. Marysville Joint Unified Schoo
District (1983) PERB Decision No. 314; Rio_Hondo Comqunity
ol lege District (1982) PERB Decision No. 279.

There is little doubt that the unilateral inplenentation of
both a salary i ncrease and ot her changes in terns and
conditions of enploynent prior to the conclusion of inpasse is
a prima facie showing of a violation of section 3543.5(c). It
is axiomatic that the subject of salaries is within the

L3 .
mandat ory scope of representation. It is also found that

3Section 3543.2 states, in pertinent part, as follows:

The scope of representation shall be limted
to matters relating to wages, hours of

enpl oynment, and other terns and conditions
of enpl oynent. 15



the subjects of the energency resolution were within the
mandat ory scope of representation. The crucial issue lies with
t he Respondent's defense to its admttedly unilateral action.
One defense the Respondent propounded was that irrespective
of its unilateral action on salaries the District continued to
negotiate salaries, and did, in fact, eventually agree to a
ten-percent salary increase (four additional percent above the
initial six-percent). This defense was rejected by the Board,

itself, in Antioch Unified School District (1985) PERB Deci sion

No. 515, when it stated:

The District's argunent that,

notwi thstanding its unilateral salary
reduction, it continued to negotiate those
salaries to inpasse, is at odds with the

wel | -settled labor relations |aw of both
this agency and the National Labor Relations
Board. Decisions following NLRB v. Katz
(1962) 369 U.S. 736 [50 LRRM2177] neke
clear that where an enployer unilaterally
changes a working condition which is at the
time a subject of negotiations, the required
el ement of good faith on the part of the
enpl oyer is destroyed. See, e.g., Anador
Val | ey Joint Union H gh School District
(1978) PERB Decision No. 74. As a practical
matter, it is clear that such unilatera
action alters the bal ance of bargaining
power held by the parties. Where, as here,
an enpl oyer desires to change the status
quo, it cannot, under the EERA, achieve that
end until such later tine as it has
conpleted its negotiating obligation. That
the negotiating obligation will delay

i npl enentation, then, acts as an rncentive
for the enployer to expeditiously pursue
negoti ati ons and, perhaps, even to nake
concessi ons sought by the union in order to
bring negotiations to a conclusion. Were,
however, the enployer first unilaterally

i npl enents the change it desires in the

16



status quo, its notivation in negotiations

i s obviously changed. The incentive to
reach agreenent is underm ned because it has
al ready achieved what it desires. (Enphasis
in original.)

Based on this Antioch precedent, it is determned that this
defense is without nerit.

The District, however, asserts, as its primary defense, a
contention that the Charging Party's strike preparations and
"saber rattlings" were gross m sconduct which, it inSists,
proves that it (the Association) was not engaged in a good
faith participation in the negotiations process at the time the
uni l ateral change occurred. The District relies on this
defense as a business or legal necessity to excuse it fromthe
duty to negotiate prior to adoption of changes in matters
within the scope of representation.

The District relies on language in NLRB.v. Katz, supra,
whi ch suggests that there may be a justification for an
enpl oyer's unilateral action. This |anguage is as follows:

Unil ateral action by an enpl oyer w thout
“prior discussion with the union does anount
to a refusal to negotiate about the affected

conditions of enploynent under negoti ati on,
and must of necessity obstruct bargaining,

contrary to the congressional policy. It
wi Il often disclose an unwillingness to
agree with the union. It will rarely be

justified by any .reason of substance .

Wi le we do not foreclose the p053|b|I|ty
that there mght be circunstances which the
Board could or should accept as excusing or
justifying unilateral action, no such case
I's presented here

17



The enployer also cites NLRB v. Cone MIls Corporation, 413

F. 2d 445 (CA4, 1969) and Anerican Federation_of_Tel evision and
Radio Artists v. NLRB. 395 F. 2d 622 (1968) which generally

support the above cited section of NNRB v. Katz in holding that
al t hough unil ateral changes may be sufficient, standing al one,
to support a finding of refusal to bargain, it does not conpe
such a finding in disregard of the record as a whole. These
cases, however, do not provide any standards as to what
exceptions woul d be appropriate.

The District attenpts to devel op these standards by
enphasi zing the underlying rationale and spirit of Katz rather

than what it calls the "automatic and m ndl ess application of

the per se rule." In this attenpt it references San._Miteo
County_Community_College District (1979) PERB Decision No. 94.

San Mateg sets forth four reasons for the Katz rule
di sfavoring enployer unilateral action. It does not set up a
test or insist that each of these reasons nust be present in
order for Katz to be operative, but rather attenpts to explain
why the decision was issued and why the PERB chose to follow it.

In an abbreviated form the four reasons why an enployer's
unilateral actions are disfavored are as foll ows:

(1) it creates a destabilizing and disorienting inpact on

enpl oyer - enpl oyee affairs,
(2) it interferes with enployee freedomof choice in

sel ection of an exclusive representative,

18



(3) it is counterproductive to the pronotion of
negotiating equality consistent with the statutory
desi gn and

(4) when carried out in the context of declining revenues,
it my unfairly shift conmunity and political pressure
to enpl oyees and their organizations and at the sane
time reduce the enployer's accountability to the
public.

The Respondent attenpts to showthat its actions, when

exam ned in the context of these four different reasons, do not

violate either the spirit or the letter of the Katz deci sion.

Wth regard to the first of the reasons, the Respondent
argues that its actions did not create, but rather calnmed, a
destabilizing and disorienting situation. It cites the
Associ ation's threatened strike threat as the real
destabilizing circunstance.

Wth regard to the second and third of these reasons, the
Respondent insists, in its brief, that its unilatera
si x-percent salary increase did not interfere with either the
freedom of choice in the selection of an exclusive
representative or negotiating equality. It sunms up the inpact
of its action by stating that "it actually put the Association
in a stronger bargaining position, since the issue of salary
was not renoved fromthe table nor were other bargaining issues

affected. |In substance, respondent nerely spotted Chargi ng
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Party six percent toward the beginning of the bargaining
process wi thout a return concession.”

It dismssed the fourth reason with the rather cavalier
statenment that "respondent nerely inplenented a six percent
increase with no strings attached. This could not possibly
result in a particular disadvantage to Charging Party in the
eyes of the public.”

The Respondent's interpretation of its actions vis-a-vis
the first reason enploys a somewhat selective eval uation
process. The District insists that the unilateral six-percent
i ncrease calmed an ot herw se chaotic situation. It is true
that the salary increase nmay have reduced support for a strike
or other job action in this instance. However, this argunent
msses the Board's point in San Mateo. The point being that
"[a]ln enpl oyer's single-handed assunpti on of power over
enpl oynent relations can" trigger a reciprocal enployee action
such as a strike or other disruption at the work place. The
fact that no such enployee action actually occurred in this
i nstance does not, retroactively, nake the enployer's actions
proper. The Board in San Mateo, supra summed up its position
with the follow ng sentence, "This one-sided edge to the
enpl oyer surely delays, and may even totally frustrate, the
process of arriving at a contract."”

It is in the area of the second and third reasons that the
enpl oyer's argunents |ose nost of their credibility.

Unilateral action with regard to both the salaries and the
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energency resolution on the part of the enployer derogates the
authority of the exclusive representative and |essens it in the
eyes of the enployees. Such acts suggest to the unit nenbers
that the exclusive representative is ineffective in protecting
themfromthe enployer's actions. It also disrupts the
"sometime delicate political franmework"” and

tips the negotiating balance so carefully

structured by the various provisions of the

EERA. In short, the bilateral duty to

negotiate is negated by the assertion of

power by one party through unilateral action
on negotiable matters. (See San Mat eo.

supra.)

Wth regard to the fourth reason, the Respondent nerely
asserts that the unilateral salary increase "could not possibly
result in a particular disadvantage to Charging Party in the
eyes of the public.”™ This conclusionary statenment is supported
by neither logic nor evidence. It is not the unilateral
i npl enentation of the six-percent salary increase that could
unfairly shift community pressure to enployees and their
organi zation, but the insistence by such enployees and their
organi zations upon a larger increase and additional benefits.
The unilateral increase puts the enpl oyee organi zation in the
i nevitable position of either (1) demandi ng nore benefits and
therefore appearing, in the eyes of the community, as greedy or
(2) accepting whatever the District decides to hand out with a
reluctant tug of the forelock and a half-rmuttered "wait 'til
next year." Neither of these choices enhances a bal ance of
rights and obligations between the parties.
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The Respondent attenpts to justify its actions by
underscoring its notivation in unilaterally inplenenting the
salary increase. |Its notivation was to discourage a strike
whi ch woul d disrupt the continuity of education for children in
Bl ythe. However, there was no strike in the District at that
time, only a rather ineffective attenpt to threaten one. The
legitimate answer to such a threat is to be found at the
negotiating table and not in a unilateral salary increase or
the inplenentation of changes in working conditions.

The District references the fact that PERB has upheld the
right of unions to engage in work stoppages before inpasse
procedures have been exhausted, when, and only when, such
actions are taken in response to an enployer's unfair
practice(s). See Mdesto Gty Schools (1983) PERB Deci si on No.
291. It argues that since enployers have no reciprocal avenue
of self-help, such as a | ockout, basic fairness dictates the
enpl oyer should be allowed to act unilaterally to forestall the
threat of an illegal strike if the change in working conditions
does not "frustrate the EERA's purpose of achieving mnutual

agreenent through mediation,” relying on Moreno Valley Unified

School District v. PERB. 191 Cal Rptr at 64. However, in this

case there was only a threat to strike.

Al t hough this defense theory does have sone basis in both
logic and in the fact that reciprocal rights and obligations
are a goal espoused by the PERB, it faces three primary
stunbling blocks. First, the Board recently, in Conpton_
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Unified School District (1987) PERB Order No. |R-50, expressly
overrul ed Mbdesto City Schools, supra. In addition, it is
unl i kel y Modesto, supra, would apply, even if it had not been
overruled as the facts shom1that‘there was only a threat to
strike and not an "illegal" strike. 1t seens unlikely that
equity dictates the enployer should be given the right to
unilaterally inplement a salary increase and changes in worKking
conditions in response to only a threat. Secondly, it has been
found that the manner in which the salary increase was
unilaterally inplemented did not enhance but rather was the
antipathy of the concept of mutual rights and obligations the
Act was designed to foster in that it underm ned the
Association's ability to effectively represent its nenbers.
Lastly, the inplenentation of a rule such as is being advocated
by the Respondent would be so subjective as to allow any
enployer to unilaterally nodify working conditions whenever it
believed a threatened job action would be disruptive to the
continuity of education in that district. Such a rule would be
i npossible to adm nister. For the foregoing reasons this

def ense nust be rejected.

For all of the foregoing reasons it is determned that the
Respondent has violated section 3543.5(c> of the Act. The
Associ ati on has established unlawful unilateral action by the
District when it unilaterally inplenented both a six-percent
salary increase and changes in working conditions. A
unilateral failure to negotiate in good faith also is,
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derivatively, a violation of sections 3543.5(a) and (b) in that
it deprives both enployees and their organizations of rights
guaranteed by the Act, i.e. the right to bilaterally negotiate

their salaries and other working conditions. San Francisco

Community _College District (1979) PERB Decision No. 105.

There was no evidence proffered by the Charging Party
relative to a violation of section 3543.5(e) (failure to
participate in good faith in the inpasse procedure).
Therefore, the portion of the Charge and Conplaint that refers
to an alleged section 3543.5(e) violation is hereby D SM SSED.

REMED
PERB, in section 3541.5(c), is given:

. t he power to issue a decision and
or der directing an offending party to cease
and desist fromthe unfair practice and to
t ake -such affirmative action, including but
not limted to the reinstatenent of
enpl oyees with or without back pay, as wll
effectuate the policies of this chapter.

The ordinary renmedy in unilateral change cases is the

return to the status quo ante. R o Hondo Community_Coll ege

District (1983) PERB Decision No. 292. However, under sone
ci rcunst ances when the enpl oyees have actually received a

pecuni ary benefit fromthe unilateral action, even though it
was acconpani ed by a negotiations detrinment, it nmay be found
that such a remedy would not effectuate the purposes of the

EERA. Nevada Joint Union H gh School District (1985) PERB

Deci sion No. 557. Under the circunstances of this case it is
found that a status quo renedy is inappropriate and therefore
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no such restoration to the status quo ante will be ordered.
The fact that the parties later nutually agreed to a
ten-percent salary increase, which included the unilaterally
i nposed six percent is further justification for this
determ nati on.

It is, however, appropriate that the District be directed
to cease and desist fromits unfair practices and to post a
notice incorporating the terns of this order. Posting of such
a notice, signed by an authorized agent of the District wll
provi de enployees with notice that the District has acted in an
unl awful manner, is being required to cease and desi st frdm
this activity, and will conply with the order. It effectuates
t he purposes of the EERA that enpl oyees be inforned of the

resolution of the controversy and the District's readiness to

conply with the ordered renedy. Davis_Unified School Distrjct.
et _al (1980), PERB Decision No. 116; see also Placerville Union

School District (1978) PERB Deci sion No. 69.
PROPOSED ORDER

Based upon the foregoing findings of fact, conclusions of
law and the entire record in this case, it is found that the
Pal o Verde Unified School District violated section 3543.5(c)
and, derivatively, (a) and (b) of the Educational Enpl oynent
Rel ations Act. Pursuant to Governnent Code section 3541(c), it

is hereby ORDERED that the Palo Verde Unified School District,
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its governing board and its representative(s) shall:

CEASE AND DESI ST FROM

A

1.

Refusing to negotiate prior to the nodification
of subjects within the scope of representation,
such as salary and other working conditions.

| rpl enenting the energency resolution enacted by
the District's governing board at its
Sept enber 6, 1985, neeting.

| mposing or threatening to inpose reprisals,
discrimnating or threatening to discrimnate
against, or otherwse interfering with,
restraining, or coercing enployees because of
their exercise of rights guaranteed by the Act.

Denying to the Palo Verde Teachers Associ ati on,
CTA/ NEA, rights guaranteed to it by the Act.

TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PURPCSE OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

1.

Negoti ate, upon request of the Association, any
nodi fication of subjects within the scope of
representation, including the issue of any salary
i ncrease and/or nodifications of working

condi tions. .

Resci nd, repeal or otherw se negate the enactnent
of the energency resolution enacted by the Board
of Education at its Septenber 6, 1985 neeting.

Wthin ten (10) workdays of service of a fina
decision in this matter, post at all school sites
and all other work |ocations where notices to
certificated enployees are customarily placed
copies of the Notice attached hereto as an
Appendi x. The Notice nust be signed by an

aut hori zed agent of the District indicating that
the District will conply with the terns of this
Order. Such posting shall be naintained for a
period of thirty (30) consecutive workdays.
Reasonabl e steps shall be taken to insure that
the Notice is not reduced in size, altered,
defaced or covered by any other material.

Upon issuance of a final decision, nake witten

notification of the actions taken to conply with
this Order to the Los Angel es Regi onal Director

of the Public Enploynent Relations Board in
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accordance with his instructions. Continue to
report inwiting to the Regional Director
thereafter as directed. Al reports to the
Regi onal Director shall be concurrently served on
the Charging Party herein.
Pursuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Deci sion and O der shal
becone final unless a party files a statenment of exceptions
with the Board itself at the headquarters office in Sacramento
wi thin 20 days of service of this Decision. |In accordance with
PERB Regul ati ons, the statenent of exceptions should identify
by page, citation or exhibit nunber the portions of the record,
if any, relied upon for such exceptions. See California
Adm nistrative Code, title 8, part IIl, section 32300. A
docunent is considered "filed" when actually received before

the close of business (5:00 p.m) on the last day set for

filing, ". . .or when sent by telegraph or certified or
Express United States mail, postnarked not later than the |ast
day set for filing ..." See California Adm nistrative Code,
title 8 wpart 111, section 32135. Code of G vil Procedure

section 1013 shall apply. Any statenent of exception and
supporting brief rmust be served concurrently with its filing
upon each party to this proceeding. Proof of service shall
acconpany each copy served on a party or filed with the Board
itself. See California Adm nistrative Code, title 8, part 111,
sections 32300, 32305 and 32140.

Dat ed: June 3, 1987

Allen R Link
Adm ni strative Law Judge
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